
OR1GlNAl
Before tile

FEDFRAL COMMUNICATIONS roMMISSIBIiCEl\/ED
Washington, D.C 20554

'SEP, 25 J996

)
In The Matter of )

)
IMPI.EMENTATION OF 1HE LOCAL )
alMPEI11ION PROVISIONS IN 1HE )
1El.ECOMMUNICATIONS ACT OF 1996 )

)
INIFRCONNECIION BEfWEEN LOCAL )
EXCHANGE CARRIERS AND )
roMMERCIAL lWlBIIE RADIO )
SERVICE PROVIDERS )

)

CC Docket No.:;~J

DOCKET FILE COpy ORIGINAL

CC Docket No. 95-158

~mONOF1HE

1El.ECOMMUNICATIONS ~E1IFRS ASSOCIATION
ro REQlJFSTS FOR A STAY PENDING JUDIaAL REVIEW

OF 1HE Fl.ORIDA PUBIlC SFRVICE roMMISSION
AND

1HEIOWA~ BOARD

1EI.EUl\1MUNICATIONS
~FJIERS ASSOCIATION

OJarles C Hunter
Catherine M Hannan
.HUN'IER &MO~ p.C
1620 I Street, N.W
Suite 701
Was~n, D.C 20006
(202) 293-2500

September 25, 1996 118 Attorneys
No. of Copies reC'dD.:!:L
UstA Be 0 E



SUMMAR.Y 11

1. INIR.ODUCTION 2

ll. ARGUMENT 4

A The States Have Not Shown A Likelihood of Success
()n The Merits ()n Appeal 4

B. The States Have Failed To Demonstrate That Irreparable Harm
Will be Suffered Absent A Stay 8

C. The Commission Has Previously Detennined that Grant of a Stay
Would Substantially Harm Interested Parties , 12

D. The Public Interest Would Not Be Served By Grant Of The
Requested Stay 12

Ill. CONCLUSION 14

- i -



The Telecommunications Resellers Association, an organization consisting of

nearly 500 resale carriers and their lll1derlying product and service suppliers, urges the

Commission to deny the Motions for Stay Pending Judicial Review filed by the Florida Public

Service Commission and the Iowa Utilities Board, respectively, in the captioned docket and to

permit the rules adopted in the First Report and Order implementingthe local telecommunications

competition provisions ofthe Telecommunications Act of 1996 to become effective as currently

scheduled.

The Commission has already addressed and rejected the objections mised by the

Florida Public Service Commission and the Iowa Utilities Board to the First Report and Order,

denying each on sOlll1d legal and policy grolll1ds. The Commission acted securely within its 1996

Act statutory authority in adopting its local competition rules; no jurisdictional issue is presented

here. Additionally, like that asserted by GTE, SNET and US West, the generalized injury to

Florida businesses and residents claimed by the Florida Public Service Commission is far too

speculative to warrant grant of the requested stay; likewise the irreparable harm alleged by the

Iowa Utilities Board -- that imposition of the Commission's default proxies would lll1dennine

efforts toward competition already lll1dertaken in Iowa, is firmly within the ability ofthe IUB to

avoid through conduct of a state cost study.

Conversely, grant of the stay would harm new entrants into the local

telecommllllications market, particularly smaller providers such as those that comprise the rank

and file of TRA. And the public interest certainly would not be served by delaying the

availability of competitive local telecommllllications services offerings. In short, neither the
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Florida Public Service Commission nor the Iowa Utilities Board has made the threshold showing

necessary to warrant serious consideration, much less grant, ofthe extraordinary relief requested.
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The Telecommunications Resellers Association ("lRA"), through undersigned

counsel and pursuant to Section 1.45(d) ofthe Commission's Rules, 47 C.F.R § 1.45(d), hereby

opposes the Motions For Stay Pending Judicial Review ("Motions") filed by the Florida Public

Service Commission ("FPSC") and the Iowa Utilities Board ("IUB") (collectively, the "States")

in the captioned docket. In the Motions, the States urge the Commission to stay in its entirety

the effectiveness of the First Report and Order, FCC 96-325 (released August 8, 1996), and the

rules adopted therein. However, in support of the extraordinary relief they seek, the States

merely reargue matters a1ready addressed and disposed ofby the Commission in the First Report

and Order and in denying stay requests previously filed by GTE Corporation ("GTE"), the

Southern New England Telephone Company ("SNET") and U S West, Inc. ("U S West"),



determining these issues insufficient to support grant of a stay.· Accordingly, TRA urges the

Commission to deny the instant Motions for Stay.

TRA, an association ofnearly 500 resale carriers and their tmderlying product and

ServIce vendors, was created, and carries a continuing mandate, to foster and promote

telecommunications resale, to support the telecommunications resale industry and to protect and

fwther the interests of entities engaged in the resale of telecommunications services. Although

initially engaged almost exclusively in the provision of interexchange telecommunications

services, TRA's resale carrier members have aggressively entered new markets and are now

actively reselling international, wireless, enhanced and internet services? TRA's resale carrier

members are also poised to enter the local telecommunications market and to bring to small

• IrnpJwlentation ofthe Local Con¢ition Provisions in the Telecomnn.mjcations Act of 1996, CC
Docket No. 96-98, FCC 96-378 (released September 17, 1996) ("Stay Order").

2 IRA's resale carrier members serve generally small and mid-sized commercial, as well as
residential, customers, providing suchentities and individuals withaccess to rates otherwise available only
to much larger users. IRA's resale carrier members also offer small and mid-sized commercial customers
enhanced, value-added products and services, including a variety of sophisticated billing options, as well
as personalized customer support ftmetions, that are generally reserved for large-volume corporate users.

Not yet a decade old, IRA's resale carrier members -- the bulk of whom are small to mid-sized,
albeit high-growth, companies -- nonetheless collectively serve millions of residential and commercial
customers and generate annual revenues in the billions of dollars. The emergence and dramatic growth
ofthe resale industry over the past five to ten years have produced thousands ofnewjobs and myriad new
commercial opportunities. In addition, IRA's resale carrier members have facilitated the growth and
development of second- and third-tier facilities-based interexchange carriers by providing an extended,
indirect marketing arm for their services, thereby finther promoting economic growth and development.
And perhaps most critically, by providing cost-effective, high quality telecommunications services to the
small business community, IRA's resale carrier members have helped other small and mid-sized
companies expand their businesses and generate new employment opportunities.
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business and residential users of local service the affordable rates, service diversity and

personalized customer service that has allowed them to captw'e a five to ten percent share ofthe

interexchange market in less than a decade.

It is well settled that a stay of a Commission action is an extraordinary form of

relief which requires satisfaction of a stringent multi-pronged test.3 In addressing requests for

extraordinary relief, the Commission has long applied the four-factor test announced in YJIiinia

Petroleum Jobbers Association y. FCC~ 259 F.2d 921, 925 (D.C. Cir. 1958), as modified in

Washin~on Metropolitan Area Transit Commission y. Holiday Tours, Inc., 559 F.2d 841, 843

(D.C. Cir. 1977).4 Thus, an applicant for stay must show that (i) it is likely to succeed on the

merits on appeal; (ii) it will suffer irreparable harm in the absence of a stay; (iii) a stay would

not substantially harm other interested parties; and (iv) a stay would serve the public interest.

While in some circwnstances these criteria can be balanced such that a particularly strong

showing under one test can compensate for a weak showing under another, a failure to make a

threshold showing under anyone ofthe criteria is generally fatal.5 None of the petitioners thus

far, including the States, has satisfied the multi-pronged test. Accordingly, the States' Motions

for Stay, like the Stay Requests of SNET, G1E and U S West before them, should be summarily

denied and the pro-competitive rules adopted by the Commission in the First &qx>rt and Order

should be allowed to take effect without delay.

3 See, e.g., Request of Radjofone, Inc. for a Stay of the C Block Broadband PCS Auction and
Associated Rules, 11 FCC Red. 5215 (1995).

4 See, e.g., Price Cap RewUation of Local Excban~ Carriers. 10 FCC Red. 11979, ~ 17 (1995);
Expanded Intercomectjon with Local Telephone CoI1iWY Facilities, 8 FCC Red. 123, ~ 6 (1992).

5 See, e.g., Review of Sections 68.104 and 68.213 of the Conunissjon's Rules Concernjn~

Connection of Simple Inside Wtrin~ to the Telephone Network. 5 FCC Red. 5228, ~ 14 (1990).
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A. The States Have Not Shown A likelihood of Success
01 The Merits 01 AweaJ

In attempting to docwnent their likelihood of success on the merits on appeal, the

States raise the oft-repeated argument that the Commission has overstepped the authority granted

it by the Congress in the 1996 Act and impennissibly intruded into areas expressly reserved to

the states. As the Commission has correctly noted, "[t]he Telecommunications Act of 1996

fundamentally changes telecommunications regulation" and "recasts the relationship between the

FCC and state commissions responsible for regulating telecommunications services."6 As the

Commission further recognized, "[t]he 1996 Act moves beyond the distinction between interstate

and intrastate matters that was established in the 1934 Act, and instead expands the applicability

of national rules to historically intrastate issues, and state rules to historically interstate issues.,,7

The Commission is correct in its view that in the 1996 Act, "Congress created a

regulatory system that differs significantly from the dual regulatory system it established in the

1934 Act."S The 1996 Act clearly expands the scope of federal authority into historically

intrastate matters. In some instances, such expansion is explicitly noted, as in Section 251(eX1),

253 or 276(bX1);9 in other instances, it is clear from the nature of the Congressional directive.

Section 251(dX1)'s mandate that the Commission adopt regulations implementing Section 251

6 First Report and Order, FCC 96-325 (released August 8, 1996) at~ 1-2.

7 Id. at ~ 24.

8 Id at ~ 83.

9 47 U.S.c. §§ 251(e)(l), 253, 276(bX1).
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is an illustration of the latter category, given that Section 251 addresses primarily local

telecommunications matters.10

A component of the broad Section 251(dXl) directive is that the Commission

implement the Section 251(cX2), (3) and (4) requirements that interconnection be provided and

unbundled network elements be made available on rates, tenns and conditions that are just,

reasonable and nondiscriminatory," and that retail services be offered at "wholesale rates".l1 lhis

the Commission has done -- as it was required to do -- by adopting national pricing rules which

will be applied by the States in accordance with Section 252(d). Section 252(d), in twn, directs

the States to actually set rates, applying in so doing the implementing rules adopted by the

Commission.12 Section 252(c) confinns that among the standards to be applied in State

conducted arbitrations are regulations prescribed by the Commission pursuant to Section 251(d).13

As the Commission has noted, Congress created a new regulatory regime in the

1996 Act, imposing federal authority over matters heretofore reserved solely for State regulation.

Section 2(b) of the Communications Act does not diminish the authority granted to the

Commission pursuant to Sections 251(eXl), 253 or 276(bXl), nor can Section 2(b) limit the

Commission's mandate under Section 251(dXl). Well established rules of statutory constroction

con:finn this view. First, it is well established that specific statutory provisions prevail over more

10 47 U.S.c. § 251(dXl).

11 47 U.S.c. §§ 251(cX2), 251(cX3), 251 (cX4).

12 47 U.S.c. § 252(d).

13 47 U.S.c. §252(c).
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general provisions.14 in the event of a conflict between two statutory provisions, the provision

that was last in time or last in order of arrangement will prevail.15 In this case, Sections 251 and

252 are more specific and enacted later than Section 2(b) and hence prevail over Section 2(b)'s

general reservation of power to the States. Finally, it is well settled that Section 2(b) cannot

defeat express authority granted to the Commission elsewhere in the Communications Act.16

The Commission has also already addressed the remaining issues raised by the

States. For example, FPSC complains that the Commission set a default ceiling for lUlblUldled

loop prices in Florida at a rate well below the level FPSC had established for OlE-florida. The

Commission specifically addressed this point in denying GrE's stay request, noting that

[I]t is no surprise, and certainly not error, that the price ceiling for Florida -- or for
Connecticut, Colorado, Michigan, Illinois, or Oregon, for that matter -- does not equal the
results ofthe cost studies in those individual states. We concluded that an average ofthe
six states' prices represented the best estimate of forward-looking loop costs available to
us at that time, and that relying on an average of the nationwide relative costs from the
Hatfield and BCM models was the best method of deriving proxy price ceilings in
individual states. We believe our methodology is reasonable, even though our proxy
ceiling in Florida is $13.68 while the Florida Commission set a $20 per loop price for
OlE Florida.17

Likewise, with respect to IUB's objection, the Commission is on equally firm

grolUld. The default pricing proxies were adopted as interim measures to expedite

14 See, e.g., Mesa Petrolewn Co. y. PERc. 688 F.2d 1014, 1016 (5th Cir. 1982); FfC y. Mana~.
Retail Credit Co., Miami Beach Branch Office. 515 F.2d 988 (D.c. Cir. 1975); American Tel. & Tel. Co.
y. FCC, 487 F.2d 865 (2d Cir. 1973).

15 See, e.g., Intercontinental Promo_pine. y. MacDonald 367 F.2d 293 (4th Cir. 1966).

16 See, e.g., California y. FCC, 39 F.3d 919,931-33 (9th Cir. 1994); Public Utii. Comnjn ofTexas
y. FCC. 886 F.2d 1325 (D.c. Cir. 1984).

17 Stay Q:der at ~ 26. The Commission also noted, in footnote 43 to the Order that "the price set
by the Florida Commission for GlE-Florida was itselfsignificantly higher than tOOse the commission set
for BellSouth and United/Centel -- the other local telephone companies for \\hich the state commission
has set unbundled loop prices in Florida"
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implementation of the Congressional intent to speed the availability of competitive local

telecommunications offerings. IS As interim guides, the default pricing proxies will only apply

Wltil such time as individual States Wldertake necessary cost studies - an exercise which is

mandated by the 1996 Act and which the Commission has encouraged the States to engage in

expeditiously.19 As described by the Commission:

While every state should, to the maximwn extent feasible,
immediately apply the pricing methodology for interconnection and
Wlbundled elements we set forth below, we recognize that not
every state will have the resources to implement this pricing
methodology immediately in the arbitrations that will need to be
decided this falL Therefore, so that competition is not impaired in
the interim, we establish default proxies that a state commission
shall use to resolve arbitrations in the period before it applies the
pricing methodology.... Once a state sets prices according to an
economic cost study conducted pursuant to the cost-based pricing
methodology we outline, the defaults cease to apply.20

Certainly, the default pricing proxies adopted by the Commission are consistent

with its statutory mandate to "establish regulations to implement the requirements of [Section 251

of the 1996 Act]," including the requirements that interconnection and unbundled network

elements be made available at just, reasonable and nondiscriminatory rates and that retail services

be offered at wholesale rates.2I IUB is not, however, boWld by the default proxies. The default

pricing proxies can be avoided simply by Wldertaking requisite cost studies (or demonstrating that

cost studies already Perfonned are consistent with federal pricing guidelines). IUB is free to

Wldertake the requisite cost studies or to demonstrate that the extensive record upon which

18 First &e.port and Ordet:, FCC 96-325 at ~ 619.

19 Id

20 Id

21 47 U.S.c. §§ 251(c) (2), (3), (4), (d) (1).
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unbundled rates in Iowa have been based constitutes a cost study consistent with the federal

pricing guidelines. In either case, IUB's rates would then prevail over the default proxies.

B. The Stares Have Failed To Demomtmte That
hrepamble Harm \WI be SutJered Ament A S1Jnr

Both FPSC and IUB found their showing of irreparable harm on the premise that

in overstepping its statutory authority, the Commission has deprived the States ofa Constitutional

right to sovereignty over state policies and that such deprivation itself constitutes ~ ~

irreparably injury.22 As discussed earlier, the 1996 Act reworked pre-existing jurisdictional

boundaries, providing for federal regulation of matters historically intrastate in natln'e and m
YerSa. The Commission hasthus not overstepped its jurisdictional authority.

The harm the States otherwise attempt to document is either speculative in natln'e

or capable of avoidance. In neither case is a stay justified. The "examples of real world

irreparable harm" cited by FPSC are no less amorphous and speculative than the alleged harm

cited by GTE, SNET and U S West -- all ofmuch the Commission has held "do not satisfY [the]

exacting standards" for docwnenting irreparable harm.23 FPSC presents only generalized

allegations ofpotential harmto businesses, conswner confusion, and negative impacts on tourism,

all resulting from implementation ofthe Commission's local competition rules. FPSCs general

allusion to potential harm to Florida businesses and residents should the Commission's Em

22 FPSC Motion at 23; IUB Motion at 7.

23 Stay Order at ~ 8.
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Report and Order become effective as scheduled does not rise to the level of the "concrete

showing of irreparable harm" which is an essential factor to grant of a stay."24

The Commission has long held that "[t]o show irreparable harm, 'the injmy must

be both certain and great; it must be actual and not theoretical.III25 Moreover, the Commission

has required that "the party seeking relief must show that 'the injury complained of [is] of such

imminence that there is a 'clear and present' need for equitable relief to prevent irreparable

harm.III26 As the Commission has steadfastly held, "[b]are allegations ofwhat is likely to occur

are of no value since the [Commission] must decide whether the harm will in fact occur. The

movant must provide . . . proof indicating that the harm is certain to occur in the future. ,,27

"[UJnsubstantiated and speculative claims," and "generalized assertions" ofharm have been found

by the Commission to be inadequate to support a claim of irreparable harm and the grant of a

stay.28

24 Id., citing Reynolds M"etals Co, y, FBRC 777 F.2d 7ffJ, 763 (D,e. Cire. 1985); WlSCQDSin c,as
y, PERC, 758 F.2d 669, 674 (D,e. Cir. 1985),

25 See, e.g., Deferral ofLjcens~ of MfA Commercial Broodtwxl PeS, 11 FCC Red. 3214 at'
29 (citing Wisconsin Gas Co, y, FBRC 758 F,2d 669,674 (D.e. Cir. 1985)),

26 Price Cap Rei'JIation of Local Excbanie Carrim, 10 FCC Red, 11979 at' 19, fu. 53 (citing
Wisconsin Gas Co. y. FBRC, 758 F,2d 669, 674 (D,e. Cir, 1985), quoting Ashland Oil, Inc. y. FTC, 409
F,Supp 297, 307 (D,nc.), cfffd 548 F,2d 977 ((D,e. Cir. 1976)),

27 Price Cap Perfonnance Review for Local Excban~ Carriers, 10 FCC Red. 11991,' 14 (1995)
(citing Wisconsin Gas Co, y, FBRC 758 F.2d 669, 674 (D,e. Cir. 1985)),

28 See, e.g., Cellu1arvisjon ofNewYork. LP, y, Sportschanne1 Associates, Petition for StayPendin~

Reconsideration of Order on Prowam Access Complaint, 10 FCC Red. 13192 at , 5; Price Cap
Perfonnance Review for Local Excban~ Carriers, 10 FCC Red. 11991 at~ 14-16; Price Cap Re~uJatjon

of Local Exchan~ Carriers, 10 FCC Red. 11979 at ~ 18-19;~ Interconnection with Local
Telephone Company Facilities, 8 FCC Red. 123 at' 8; Cincinnati Bell Telephone Company, 8 FCC Red.
6709, , 10 (1993),
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IUB complains that implementationofCommission-establisheddefaultproxieswill

"upset three years of careful, detailed work toward competition in Iowa and constitute an

unauthorized intrusion in the states' authority to oversee the detailed working of

telecommunications providers in their respective States."29 With respect to the latter contention,

the Commission has held that "Congress created a regulatory system that differs significantly

from the dual regulatory system it established in the 1943 Act ... The 1996 Act alters this

framework, and expands the applicability of both national rules to historically intrastate issues,

and state rules to historically interstate issues.1130 With respect to the fonner contention, as

discussed above, IUB possesses a clear alternative to the implementation of default pricing

prOXies.

To the extent IUB believes the default proxies to be imposed are set at an

unrealistically high level and will result in rates for l.Ulbl.Uldled elements significantly above cost

in Iowa, IUB may mdertake cost studies to document its position. The Commission has

specifically provided proxies for use "by a state commission l.Ultil it is able either to complete

a cost study or to evaluate and adopt the results of a study or studies submitted in the record"

and "encourag[ed] states to have economic studies completed wherever feasible."3l Further, the

Commission has confirmed that "the use of the hybrid proxy model can be superseded at any

time by a full forward looking economic cost study;"32 the ability to avoid implementation ofthe

29 IUB Motion at 8.

30 First Report and Order at ~ 83.

31 ld. at~ 790-91.

32 kl. at ~ 798.
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default proxies lies entirely with illB and thus the effectiveness of the defaults generally cannot

be characterized as "irreparable hann".

C The Commission IB Previomly Detennined 1bat
Gnmt of a S. Would SulJriantially Hann Interes1ed PaJ1ies

In denying earlier-filed stay requests in this matter, the Commission held that

petitions had failed to demonstrate the essential showing that no harm would result to other

interested parties should the stay be granted. To the contrary, the Commission found grant of

a stay "would have a significant impact on whether potential new competitors currently involved

in negotiations and state arbitration proceedings choose to enter local exchange and exchange

access markets at this crucial time" .33

In crafting rules implementing Sections 251 and 252 of the 1996 Act,34 the

Commission was cognizant of the hurdles small carriers, as new entrants into the local

telecommunications market, would face in confronting entrenched incumbent local exchange

carriers ("ILECs") possessed not only of monopoly market power, but orders of magnitude

greater resources. Thus as a general matter the Commission explained that it adopted "national

rules" where:

they facilitate administration of sections 251 and 252, expedite
negotiations and arbitrations by narrowing the potential range of
dispute where appropriate to do so, offer uniform interpretations of
the law that might not otherwise emerge until after years of

33 Stay Order at ~ 16.

34 47 U.S.C. §§ 251, 252 (1996).
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litigation, remedy significant imbalances in bargaining power, and
establish the minimwn requirements necessary to implement the
nationwide competition that Congress sought to establish.35

Stating that "it is important that the regulations established in the First Report and

Qrde1: not be stayed" the Commission reiterated that

[o]ur.national rules serve the critical role of equalizing bargaining
power by establishing certain baseline principles that will 'reduce
delay and lower transaction costs' -- burden that we have fowd
'impose particular hardships for smaller entities that are likely to
have less of a financial cushion than larger entities.' A stay would
tmdermine that critical role at a most important time,
disproportionately harming the competition that the statute
contemplates for new entrants."

TRA respectfully submits that grant of a stay would result in precisely the type

of harm to smaller entities which the Commission has so carefully sought to avoid and would

tmduly restrict the benefit to conswners to an actively competitive local telephone market

D. The Public InteJeSt Would Not Be SelVed
By Qant Of The Requested SDnr

The Commission has addressed and rejected the public interest arguments mised

by the States. Like the States, Gill and SNET argued that a stay would serve the public interest

by precluding tmeconomic entry - i.e., entry by companies that would not nonnally enter. The

Commission fotmd, instead, that "a stay might discourage entry by some who have every

reasonable qualification to compete and would do so tmder our rules. A stay in this crucial initial

Period would not serve the public interest tmless our rules were virtually certain to be set aside

on review and the actions taken on interconnection requests in the meantime were irreversible.,,36

35 First Report and Q-der, FCC 96-325 at ~ 41.

36 Stay Order at ~ 19.
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The Commission further noted that "the circumstances of this specific case

particularly militate against the grant of the[] motions. Ordinarily, when we are asked to stay

the effectiveness ofone ofour orders or rules, the moving party seeks to maintain the sttJtus quo

... Petitioners do not seek to preserve the sttJtus quo but to overturn Congress's requirement that

state arbitrators ensure that approved interconnection agreements reflect the Commission's

regulations implementing section 251."37 Similarly, FPSC and IUB seek not to maintain the

status quo but rather to overtum Congress' grant of implementing authority to the Commission.

TRA agrees with the Commission that "the primary beneficiary ofthe competitive

policies [the Commission's] rules were designed to implement is the public" and with the

Commission's conclusion that "a stay would disserve the public interest profoundly by eliminating

our rules from the process of negotiation and arbitration at the very most cmcial time.,,38

37 ld. at~ 28-29.

38 rd. at ~ 22.
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By reason of the foregoing, the Telecommunications Resellers Association urges

the Commission to deny the Motions for Stay Pending Judicial Review filed by the Florida

Public Service Commission and the, Iowa Utilities Board, respectively, in the captioned docket

and to permit the pro-cornpetitive rules adopted in its First Report and Order to become effective

as currently scheduled.

Respectfully submitted,
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September 25, 1996 Its Attorneys
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